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Court of Appeals of the District of Columbia. 


No. 3429. 


Charles S. Davis, Appellant, 
vs. 

Rena Cooksey et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 63711. 

Rena Cooksey and Blanche E. Cooksey, Plaintiffs, 

vs. 

Charles S. Davis, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed Mav 24, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. No. 63711. 

Rena Cooksey and Blanche E. Cooksey, Plaintiffs, 

vs. 

Charles S. Davis, Defendant. 

District of Columbia, To ivit: 

Your Complainants, Rena Cooksey and Blanche E. Cooksey, be¬ 
ing first duly sworn according to law, states that they are entitled to 
the possession of the premises No. 1117 Euclid St. N. W., the same 

1—3429a 
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CHARLES S. DAVlS VS. RENA COOKSEY ET At. 

being lot 29 in Eugene G. Jeffery’s subdivision of lots in Block 26 
Columbia Heights, as per plat recorded in County Book 13 page 104 
in the Surveyor’s — for the District of Columbia, located in the Dis¬ 
trict of Columbia, and that the same is unlawfully detained from 
them and held without right by the defendant Charles S. Davis to 
whom the complainants’ assignors and grantors had heretofore rented 
the said premises as a monthly tenant and whose tenancy and estate 
has been determined by the service of a due notice to quit; complain¬ 
ants are l>ona fide purchasers of said property for their own actual and 
bona fide occupancy. Complainants therefore pray that a Sum¬ 
mons be issued, commanding the defendant to appear and show 
cause why judgment should not be given against him for the resti¬ 
tution of the possession of said premises, and costs of this suit. 

RENA COOKSEY. 

BLANCHE E. COOKSEY. 


Subscribed and sworn to before me this 5th dav of Feb. 
A. D. 1920. 

f seal. | CHARLES H. CLARK, Jr. 


Marshal's Return. 

Feb. 7, 1920. 

Summoned by leaving a copy hereof with a person above the age 
of sixteen years, in possession of the premises; the defendant not to 
be found. 

MAURICE SPLAIX, 

U. S. Marshal. 

By e. a. McLaughlin, 

Deputy Marshal. 

Plea. 


Now comes the defendant by bis attorney, Frank F. Nesbit, and 
for plea to the complaint tiled herein, says: 

That this Court has no jurisdiction over this action because it is 
an action to recover possession which the tenant resists on the ground 
that the plaintiffs are not bona fide owners and do not desire the 
property for their own bona fide occupancy, and therefore this case 
is properly determinable only by the Rent Commission as provided 
in an Act of Congress known as the District of Columbia Rents Act * 
approved on the 22nd day of October, 1919, and especially Section 
109 thereof, and tlie defendant prays judgment whether the 
3 Court ought to have further cognizance of this suit. 

FRANK F. NESBIT, 

Attorney for Defendant. 
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Memorandum. 

Februarv 24, 1920.—Continued on two davs’ call bv Court. 
Finding of the Rent Commission. 


The above-entitled ease coming on to be heard, and having been 
submitted to the Commission by the respective parties, and having 
been duly considered, the Commission, this thirtieth day of April, 
A. D. 1920, finds and determines, as follows: 

1. That the defendants. Rena Cooksev and Blanche E. Cooksev, 
are the bona fide owners of the property mentioned in this proceed¬ 
ing, namelv, No. 1117 Euclid Street. Northwest, in the Citv of Wash- 
ington, District of Columbia, and that the said property is rental 
property within the intent and meaning of the act of Congress to 
regulate rents in said District, approved October 22, 1919; * 

2. That the statement set forth in the thirty days’ notice to quit 
said property, served by the said defendants on the complainant, 

Charles S. Davis, is accurate and sufficient; 

4 3. That the said thirty days’ notice to quit was duly and 

legally served upon the said complainant on the twenty- 
eighth day of November, 1919; and 

4. That the demand of the said defendants for possession of said 
property, for actual and bona fide occupancy by themselves, is made 
in good faith. 


By the Commission: 
[seal.] 

Certified a true copy. 

J). C. BERGER, 

Clerk. 

5/4/’20. 


JAS. F. OYSTER. 

A. LEFTWICII SINCLAIR, 

Commissioners. 


Memoranda. 

May 5, 1920.—Tudgment for plaintiff’s for possession of the within 
described premises upon finding of Rent Commission and proof 
taken with costs. 

Defendant notes an appeal. 

May 12, 1920.—Appeal, undertaking on, with Fidelity <fc Deposit 
Co. of Maryland, surety, approved and filed. 

May 21, 1920.—Appeal, record on, and papers filed with 
5 Clerk of Supreme Court, D. C., and notice sent to defendant’s 
attorney. 
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Affidavit under Rule 19. 
Filed Mav 25. 1920. 


District of Columbia, To u\it: 

Me. Rena Cooksey and Blanche E. Cooksey, being first dulv sworn 
according to law, upon oath, depose and say: That we are the plain¬ 
tiffs in the above-entitled cause and are advised ami believe, and 
therefore aver, that we have a just right to recover possession from 
Charles S. Davis, the defendant aforesaid, of premises known as No. 
1117 Euclid Street. Northwest, in the District of Columbia, the same 
being lot numbered 29 in Eugene (1. Jeffery's subdivision of lots in 
block numbered 2fi “Columbia Heights, as per plat recorded in 
County Book 13 page 104 in the Surveyor's Office for the District 
of Columbia, and that the same is unlawfully detained from them 
and held without right by said defendant Charles S. Davis: that 
the grounds upon which plaintiffs claim possession of said premises 
are as follows: 

That they are the bona fide owners, in fee simple as joint tenants, 
of said premises, which they bought for their own actual and bona 
fide occupancy as a home. That they purchased said property from 
Samuel Loch Washerman and Dora Wasserman, his wife, by deed 
bearing date on the 10th day of September 1919 and duly re- 
0 corded amongst the Land Records of the District of Colum¬ 
bia. on the 25th day of September lff19. A certified copy 
of said deed being hereto attached and hereby referred to and made 
a part of this affidavit. That the consideration which plaintiffs paid 
for said property was $8,100.00. That said defendant occupied said 
premises at the time of the purchase of plaintiff's as aforesaid, as a 
tenant by sufferance, he having previously had a lease for one year 
on said premises, which lease had expired by its terms on the 81st 
day of May 1918. and he the said defendant having remained in 
possession of said premises after the expiration of said lease and con¬ 
tinued to pay rent for the same by the month, until the aforesaid 
purchase by the plaintiffs of said property: that after the purchase 
aforesaid of said property bv the plaintiff's the said defendant of¬ 
fered to pay plaintiffs rent for said premises but they refused to ac¬ 
cept the same as they had purchased said property for their own 
occupancy and desired possession of the same as soon as they could 
obtain it. 

After taking title to said premises, plaintiffs did, on about the 28th 
day of September 1919, cause a notice to quit said premises to be 
served on the defendant personally; that upon the expiration of the 
thirty days' notice, the said defendant not having vacated said prem¬ 
ises, plaintiffs did. on the 0th day of November, 1919. institute a 
suit for possession of said premises in the Municipal Court of the 
District of Columbia, said cause being known as Landlord and Ten¬ 
ant No. 179179; that upon a hearing of said cause in the Municipal 
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Court the judge holding the landlord and tenant branch thereof, 
held said thirty days’ notice to be technically insufficient, in that it 
did not expire with the rent period, and rendered a judgment 

7 for the defendant; thereupon plaintiffs by their counsel made 
a motion for a new trial which was overruled. 

That up to this time plaintiffs had received no rent from the de¬ 
fendant for said premises and at the same time were obliged to pay 
rent where they were living and meet the payments upon the trusts 
on the aforesaid premises, so that when the defendant, on or about 
the 29th day of November 1919, offered them the rent of said prem¬ 
ises for three months ending December 31, 1919, they accepted the 
same. 

That immediately after the overruling of said motion for a new 
trial on November 22, 1919. plaintiffs did, on ^he 28th day of No¬ 
vember 1919, cause another thirty days* notice to quit said premises 
to be served on the defendant personally. A true copy of said no¬ 
tice to quit served on the 28th day of November 1919, being hereto 
attached and hereby referred to and incorporated herein the same as 
if set forth verbatim. That said defendant not having vacated said 
premises at the expiration of the time fixed in said second notice to 
quit, plaintiffs did again, on to-wit, the Tib day of February, 1929, 
institute suit against the defendant in the Municipal Court of the 
District of Columbia, the same being known as landlord and tenant 
cause No. 182128 ami on the return dav of the summon* issued in 
said cause, to-wit, the 20th day of February 1920, the defendant ap¬ 
peared bv counsel and filed his plea questioning the jurisdiction of 
the Municipal Court to proceed pending a determination by the Rent 
Commission of the District of Columbia, of plaintiffs’ bona fide 
ownership of said property and the bona fideness of their 

8 claim that they desired possession of said property for their 
own occupancy, as provided by an Act of Congress known as 

the District of Columbia Rents Act approved on the 22nd day of Oc¬ 
tober 1919, a true copy of said plea being hereto attached; there¬ 
upon the judge holding the landlord and tenant branch of said Mu¬ 
nicipal Court continued said cause subject to two days’ call, pend¬ 
ing a determination of said matters by the Rent Commission of the 
District of Columbia; that defendant then filed his complaint with 
the said Rent Commission, wherein he disputed the accuracy and 
sufficiency of the said notice to quit and the good faith of plaintiffs’ 
demand for possession of said premises and phyntiffs’ ownership of 
the same, and plaintiffs filed their answer to the said complaint; that 
upon a hearing before The Rent Commission of the issues raised hv 
said complaint and answer, all of the issues and matters of dispute 
were determined in favor of plaintiffs, a true copy of the findings of 
the said Rent Commission being hereto attached and hereby re¬ 
ferred to and made a part of this affidavit; that plaintiffs then 
brought said cause up for hearing again in the Municinal Court upon 
two days’ notice to counsel for the defendant and defendant appear¬ 
ing personally and by counsel a hearing was had, a certified copy of 
the findings of the Rent Commission introduced in evidence, proof 
taken as to the tenancy of the defendant and the plaintiffs and a 
judgment in plaintiffs’ favor for possession given by the Court on 
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the 5th day of May 1920. from which said judgment the said de¬ 
fendant has appealed to this Court. 

Plaintiffs further say that they purchased said premises in good 
faith for their own actual and bona tide occupancy as a home; 

9 that plaintiffs are mother and daughter; that the plaintiff 
Rena Cooksey is 70 years old and has living with her and 

dependent on her and her said daughter, her mother who is 00 years 
old; that at the time they purchased the premises involved herein, 
their present place of residence, which they rent l>v the month, was 
for sale, and that since purchasing premises No. 1117 Euclid St. 
N. \\\, their present residence has been sold and the purchaser 
thereof is demanding possession of the same, having serve 1 them 
with a thirty days’ notice to quit. 

Plaintiffs are advised and believe and therefore aver that under 
the provisions of said District of Columbia Rents Act the findings of 
the Rent Commission are conclusive as to ail questions of fact and 
as to all questions of law decided bv them unless an appeal is taken 
to the Court of Appeals of the District of Columbia within ten days 
after the tiling of the Commission's determination, and that no such 
appeal has been taken in this case; plaintiffs therefore say, on oath, 
that hv reason of the premises, the defendant's tenancy and estate 
in said premises has been determined and has expired, and that they 
are. therefore, entitled to judgment for possession, affirming the 
judgment of the Municipal Court. 

RENA COOKSEY. 

BLANCHE E. COOKSEY. 

Subscribed and sworn to before me this 24th dav of Mav 1920. 

CHARLES IT. CLARK. Jr.. 

r seal.] Notary Public, D. C. 

10 Affidavit of Defense under Pule 19. 

Filed June 4. 1920. 

******* 

District of Columbia, ss: 

Charles S. Davis, being first duly sworn according to law. on oath 
deposes and says that he is the defendant in the above-mentioned 
action wherein Rena Cooksey and Blanche E. Cooksey arc named as 
plaintiffs; 

That, the defendant denies the right of the plaintiffs to the posses¬ 
sion of the proper! v involved in these proceedings known as 1117 
Euclid St.. N. W., Washington, D. C., under the notice to quit as set 
forth in the plaintiffs’ affidavit herein and the Landlord and Tenant 
proceedings in the Municipal Court of the District of Columbia, from 
which this appeal was taken, and the grounds of his defense are as 
follows; 

The defendant denies that tin* plaintiffs, Rena Cooksey and 
Blanche E, Cooksey, are the bona fide owners of said premises. The 
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defendant believes and upon such belief states that the said plain¬ 
tiffs are merely being used as a device by which certain real estate 
operators are endeavoring to secure possession of the said property 
and to evict the defendant for the purpose of selling the same at an 
advance in price. The defendant avers that Samuel J.oeb Wasser- 
man, from whom the plaintiffs purchased the property, was one of 
the participants in a similar previous scheme to dispossess the de¬ 
fendant and that the said Wasserman served a notice to quit upon 
the defendant, and upon the defendant's becoming aware of the 
scheme to which the said Wasserman was a party, and so stat- 

11 ing to him, the said Wasserman made no further effort to se¬ 
cure possession of the property. That the plaintiffs were in¬ 
duced to purchase the said property from the said Wasserman, if 
thev did purchase it, bv misrepresentations regarding the fact that 
the house then and now occupied by them as tenants would be re¬ 
quired by its owner and they would be evicted therefrom, that in 
the testimony of the plaintiffs, given before the Rent Commission of 
the District of Columbia in the action referred to in their affidavit 
filed herein, it appeared, and the defendant states upon information 
and belief and expects to prove at the trial that the said plaintiffs 
have defaulted in the payment of the interest on the deed of trust 
given as part payment for the property, and this will make it possible 
for the holders of the said deed of trust to prevent the plaintiffs from 
securing possession of the said property and that the plaintiffs con¬ 
duct a boarding house and intend to use this property as a boarding 
house and therefore do not wish possession of the same for their own 
bona fide use and occupancy. And the affiant further states upon 
information and belief and expects to prove at the trial that the 
premises involved in this suit are not necessarily required by the 
plaintiffs for their own occupancy. 

The plaintiff is advised and believes, and therefore avers that the 
.findings of the Rent Commission are conclusive only as to those ques¬ 
tions which Congress could have decided by its own action, and the 
decision of which it therefore had a right to delegate to an admin¬ 
istrative body for determination without a jury, but that as to all 
questions involving issues of fact or of law heretofore triable 

12 before a jury, the findings of the Rent Commission must be 
regarded as prima faeie only, and that any other interpreta¬ 
tion of the District of Columbia Rents Act would deprive persons of 
a right to trial by jury, and would render the said act unconstitu¬ 
tional. 

The plaintiff has tendered the rent due each month and has been 
and is ready and willing to pay the rent for the use and occupancy 
of the said premises, and he denies that the plaintiffs are entitled to 
possession of the same, for the reasons above set forth. 

CHARLES S. DAVIS. 


Subscribed and sworn to before me this 3d dav of June, 1920. 

CHARLES E. GEBHARDT, 

Notary Public, D. C . 


[seal.] 
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Service of a copy of the above acknowledged this — dav of June, 
1920. 

CHAPIN B. BAUMAN, 

Attorney for Plaintiffs, 
Bv DOROTHY McNULTY. 


Motion for Judgment. 
Filed June 9, 1920. 


Now come the plaintiffs, by their attorney Chapin B. Bauman, 
and move the Court for judgment for possession of the prop- 

13 ertv involved herein and for costs, under Rule 19 of the Rules 
of this Court, and 

1st. Because these plaintiff’s duly tiled their affidavit in this cause 
as allowed by said rules and the defendant has failed to file a suf¬ 
ficient affidavit of defense in the time allowed as provided by said 
rule; 

2nd. Because the affidavit of defense filed by the defendant in this 
cause is insufficient on its face, as matter of law. to defeat the plain¬ 
tiff s recoverv and relict, as set forth in the plaintiffs’ affidavit filed 
• * * 

under said rule. 

CHAPIN B, BAUMAN, 

Attorney for Plaintiffs. 

Frank F. Nesbit, Esq., 

Attorney for Defendant, 

Wilkins Building, 

Washington, D. C. 

Dear Sir: 

Please take notice that I will call the foregoing motion of the 
plaintiffs to the attention of the Court on Friday next, June 11, 1920, 
at 10 o’clock a. m.. or as soon thereafter as counsel may be heard. 

CHAPIN B. BAUMAN, 

Attorney for Plaintiffs. 

Service of a copy of the above motion and notice acknowledged 
this 8th of June. 1920. FRANK F. NESBIT, 

Att’y for Def. 

14 Supreme Court of the District of Columbia. 

Friday, Tune 11th, 1920. 

i r 7 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 


Come now the parties hereto by their respective attorneys of record 
and thereupon plaintiffs’ motion for judgment under Law Rule 
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Nineteen of this Court being by the Court considered, is hereby 
granted. Wherefore, it is considered that the plaintiffs do have 
and recover of the defendant possession of the premises No. 1117 
Euclid St. N. W., the same being lot 29 in Eugene Jeffery’s sub¬ 
division of lots in Block 26 Columbia Heights, as per plat recorded 
in County Book 13 page 104 in the Surveyors Office, for the Dis¬ 
trict of Columbia, and also recover of defendant and The Fidelity 
and Deposit Company of Maryland, surety, the costs of their suit to 
he taxed by the clerk, and have execution thereof. 

From the foregoing judgment, the defendant by his said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the undertaking to operate as a supersedeas is hereby fixed at the 
maximum sum of Five Hundred Dollars. 

% 

Memorandum . 

June 11, 1920.—Undertaking (supersedeas) on appeal approved 
and filed. 

15 Assignments of Error. 

Filed July 10, 1920. 

* * * * * * * * 

Now comes the defendant, having noted an appeal in open court, 
by his attorney, Frank F. Nesbit, and files his assignments of error 
in this cause, as follows: 

1. The Court erred in giving judgment for the plaintiffs-appellees 
under the 19th Rule of the Court. 

2. The Court erred in holding that the defendant’s affidavit of de¬ 
fense did not present a sufficient defense under the 19th Rule of the 
Court. 

3. The Court erred in holding that the effect of the decision of the 
Court of Appeals of the District of Columbia in the case of Hirsh 
vs. Block was to declare the whole of the District of Columbia Rents 
Act invalid. 

4. The Court erred in holding the whole of the District of Colum¬ 
bia Rents Act unconstitutional. 

Wherefore, for the foregoing and other errors appearing on the 
face of the record the defendant-appellant prays that the judgment 
of the said Court mav be reversed. 

FRANK F. NESBIT, 
Attorney for Defendant-Appellant. 

16 Designation of Record. 

Filed July 10, 1920. 

******* 

The clerk will please include in the transcript of record on appeal 
in the above-entitled cause, the following: 

2—3429a 
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1. Complaint in the Municipal Court. 

2. Plea to the jurisdiction. 

3. Order continuing the case subject to determination of the Rent 
Commission. 

4. Finding of the Rent Commission. 

o. Judgment of Municipal Court and notation of appeal. 

6. Plaintiffs’ affidavit in this court under the 10th rule. 

7. Defendant’s affidavit of defense. 

8. Judgment. 

0. Notation of appeal in open court. 

10. Memorandum of supersedeas bond filed. 

11. Defendant’s assignments of error. 

12. This designation of record. 

FRANK F. NESBIT, 
Attorney for Defendant-Appellant. 

17 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


I, Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 . 
to 16, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63711 at Law, wherein Rena 
Oooksev and Blanche E. Cooksev are Plaintiffs and Charles S. Davis 
is Defendant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof. I hereunto subscribe mv name and affix 

7 _ • 

the seal of said Court, at the City of Washington, in said District, this 
20th dav of July, 1920. 

[Seal Supreme Court of tlie District of Columbia. | 


MORGAN II. 
L. G. 


BEACH. 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3429. Charles S. Davis, appellant, vs. Rena Cooksey et al. Court 
of Appeals, District of Columbia. Filed Jul- 26, 1920. Henry W. 
Hodges, Clerk. 
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IN THE 

Court of Appeals;, Btetrtct of Columbia 


No. 3429. 


Charles S. Davis, 

Appellant , 
v. 

Rena Cooksey and 
Blanche E. Cooksey, 

Appellees. 


BRIEF FOR APPELLANT. 


1 STATEMENT. 

This is a landlord and tenant proceeding brought 
in the Municipal Court by the appellees to evict the 
appellant from premises No. 1117 Euclid St., N. W., 
in the City of Washington. That Court, without hear¬ 
ing any evidence, gave judgment for the plaintiffs, 
based upon a finding of the Rent Commission of the 
District of Columbia. The defendant appealed for the 
purpose of securing a jury trial, whereupon, on June 
11, 1920, the Supreme Court of the District of Colum¬ 
bia gave judgment for the plaintiffs, upon a motion 
under the 19th rule of that Court. The defendant in 
his affidavit of defense stated upon information and 
belief that the plaintiffs were not the bona fide owners 
of the property and that the premises were not nec¬ 
essarily required by the plaintiffs for their own use 
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and occupancy. The defendant contended that these 
provisions of the District of Columbia Rents Act were 
not involved in the case of Hirsh v. Block, or McCatli- 
ran v. Doyle, and were therefore not rendered uncon¬ 
stitutional by the decisions and were still in effect. The 
Court overruled this contention, and the correctness 
of this ruling is the principal question in the case. 

ASSIGNMENTS OF ERROR. 

The trial Court erred in holding: 

1. That the defendant’s affidavit of defense did not 
present a sufficient defense under the 19th rule of 
the Court. 

2. That the effect of the decision of the Court of 
Appeals of the District of Columbia in the case of 
Hirsh v. Block was to declare the whole of the District 
of Columbia Rents Act invalid. 

ARGUMENT. 

I. THE COURT ERRED IN GIVING JUDGMENT 
FOR THE PLAINTIFF UNDER THE 19TH RULE. 

A. The defendant's affidavit of defense contained 
a sufficient legal defense to raise a question of fact 
entitling him to a jury trial. 

1. The defendant’s affidavit of defense set up a suffi¬ 
cient defense under the District of Columbia Rents Act. 

It denied that the plaintiffs were the bona fide own¬ 
ers of the premises in question (R., p. 6) and that 
the property was required for their own use and occu¬ 
pancy (R., p. 7). This was clearly a defense under 
section 109 of the District of Columbia Rents Act. 






2. The provisions of the District of Columbia Rents 
Act relied upon by the defendant in his affidavit have 
never been before this court for decision and have not 
properly been declared unconstitutional, and therefore 
were and still are in effect. 

a. The legal authority of courts is only that of de¬ 
ciding cases, and the legal effect of their decision in 
declaring a law unconstitutional is confined to the 
issues and provisions of the law directly and neces¬ 
sarily involved in the case decided by the court. 

This is well recognized as a general principle and 
has been forcibly stated by the Supreme Court of the 
United States in the following language: 

“And therefore this court and other courts or¬ 
ganized under the common law, has never held 
ito elf bound by any part of an opinion, in any 
case, which w T as not needful to the ascertainment 
of the right or title in question between the parties. 

The cases of Ex parte Christy, 3 How. 
292, and Jenness et al. v. Peck, 7 id. 612, are an 
illustration of the rule that any opinion given here 
or elsewhere cannot be relied on as a binding au¬ 
thority, unless the case called for its expression. 
Its weight of reason must depend on w T hat it con¬ 
tains. ” Carroll v. Lessee of Carroll et al., 16 
How. 275, 286. 

In St. Louis Railroad v. Terre Haute Railroad, 145 
U. S. 393, 404, Mr. Justice Gray said of a decision of 
the Supreme Court of Illinois: 

“Upon questions discussed in the opinion and 
not necessary to the judgment, or not considered 
at all, the case cannot be regarded as a deci¬ 
sion * * * ” 


This limitation upon the effect of decisions is specif¬ 
ically imposed upon all the courts by section 121 of 
the District of Columbia Rents Act, which provides: 

“If any clause, sentence, paragraph or part of 
this title shall be adjudged by any court of com¬ 
petent jurisdiction to be invalid, such judgment 
shall not affect, impair or invalidate the remainder 
thereof, but shall be confined in its operations to 
the clause, sentence, paragraph or part thereof 
directly involved in the controversy in which such 
judgment shall have been rendered.’’ 

This provision must be regarded as a limitation on 
the jurisdiction of this Court. Certainly where Con¬ 
gress has authority to create the courts it has author¬ 
ity by special act to limit their jurisdiction, and any 
attempt to exceed the jurisdiction so limited is entirely 
without effect. 

b. The provision relied upon by the defendant in 
his affidavit of defense was not directly or necessarily 
involved in the case of Hirsh v. Bloch, or McCathran 
v. Doyle, the only decisions of this Court involving 
this law. 

In the former case no question was raised as to the 
good faith of the plaintiff’s demand or his intention 
to occupy the property himself. The only questions 
involved were whether the rights of a lessor to imme¬ 
diate possession upon the termination of a present 
estate could be altered by requiring the sendee of a 
30 days’ notice and whether a party could be deprived 
of the right to a trial by jury upon an issue involving 
rights in real property. The decision of the Court 
answered both questions in the negative, but it is sub¬ 
mitted that the provisions intended to protect tenants 








lrom eviction by persons who do not desire the prop¬ 
erty for their own use were not involved in any way in 
the case of Hirsh v. Block, nor in the decision of this 
Court in the case of McCathran v. Doyle , No. 3379, 48 
W. L. R. 387. Therefore any expressions of the Court 
as to the unconstitutionality of provisions of the Dis¬ 
trict of Columbia Rents Act not involved in these cases 
are without legal effect. 

It cannot be said that the whole of a law is involved 
where the constitutionality of one of its provisions is 
drawn in question. As was said by Mr. Justice Strong, 
in Packet Company v. Keokuk y 95 U. S., 80, p. 89, 
“Statutes that are constitutional in part only will be 
upheld so far as they are not in conflict with the Con¬ 
stitution, provided the allowed and prohibited parts 
are severable.” It is submitted that a severance is 
possible in this case. In the following cases the United 
States Supreme Court has held part of a law uncon¬ 
stitutional while the other provisions were allowed to 
stand: Oklahoma Operating Co. v. E. T. Lowe , 252 
U. S. 331; Packet Co. v. Keokuk , 95 U. S. 80. 

It is respectfully submitted, therefore, that inas¬ 
much as the provisions of the District of Columbia 
Rents Act, relied upon by the defendant in his affidavit 
of defense in the court below, were not before this 
Court in the cases above mentioned, such provisions 
were and are still in effect, and as the plaintiff’s affi¬ 
davit presented a sufficient defense under these pro¬ 
visions of the law to entitle him to a jury trial, the de¬ 
cision below must be reversed, with directions to deny 
the motion for judgment. 

Jesse C. Adkins, 

Frank F. Nesbit, 
Attorneys for the Appellant. 



COURT 07 APPEALS 

DISTRICT OF COLUMN A 
FILED 



3lu tiff (£nurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 


No. 3429. 


CHARLES S. DAVIS, APPELLANT, 

vs. 

RENA COOKSEY AND BLANCHE E. COOKSEY, 

APPELLEES. 


BRIEF ON BEHALF OF APPELLEES. 


CHAPIN B. BAUMAN, 

Attorney for Appellees. 


LAW REPORTER PRINTING COMPANY. »1t FIFTH STREET NORTHWEST, WASHINGTON, D. C. 






























- 






m 

y#- 


i 

* 


Hr 

$8 







iln the (ttourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 


No. 3429. 


CHARLES S. DAVIS, APPELLANT, 

vs. 

RENA COOKSEY AND BLANCHE E. COOKSEY, 

APPELLEES. 


BRIEF ON BEHALF OF APPELLEES. 


The statement of the case given in the appellant’s 
brief is inaccurate and incomplete. 

The judgment of the Municipal Court in favor of 
appellees, plaintiffs therein, was based upon evidence 
adduced at the trial of the cause in said court as well 
as the finding of the Rent Commission. The judgment 
of the Municipal Court was as follows: “May 5, 1920.— 
Judgment for plaintiffs for possession of the within 
described premises upon the finding of Rent Com¬ 
mission and proof taken with costs” (Rec., p. 5). 

The Supreme Court of the District of Columbia 
gave judgment for the appellees, plaintiffs therein, 
under Rule 19 of that court, based upon the affidavit 
of appellees, plaintiffs therein, setting forth fully the 
grounds upon which they claimed the right to the 
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possession of the premises in question, and the insuf¬ 
ficiency of the affidavit of defense of the appellant 
(defendant therein) under said rule. It is from this 
judgment of the Supreme Court of the District of 
Columbia that the defendant has appealed. 


ARGUMENT. 

This Court of Appeals has three times held the Act 
of Congress approved October 22, 1919 (41 Stat. L., 
298) called the “Ball Rent Law,” unconstitutional and 
void. 

Hirsh vs. Block, 48 Wash. Law Reporter, 378. 

U. S. ex rel McCathran vs. Doyle, 48 Wash. Law 
Rep., 387. 

Hirsh vs. Block, - Wash. Law Rep., —. 

It is contended by appellant that the provisions of 
the District of Columbia Rents Act relied upon by 
him in his affidavit of defense in the Supreme Court 
have not been declared unconstitutional. In the case 
of U. S. ex rel. McCathran vs. Doyle, supra, this court 
construing its own opinion in the Hirsh vs. Block case 
said: “But, in view of our decision this day rendered 
in Hirsh vs. Block, No. 3372, holding the act totally 
void. . . ” 

In addition to this, appellant is estopped to claim 
the Ball Rent Law as a defense, as the Rent Com¬ 
mission in its finding resolved all of the matters of 
dispute between appellant and appellees in favor of 
appellees (Rec., p. 8), and from this finding the ap¬ 
pellant (if the Ball Rent Law were constitutional) 
had his right of appeal to this court direct from the 
Rent Commission. Section 108 of the Act of Congress 
of October 22, 1919 (Ball Rent Law). 
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The findings of the Rent Commission are, under 
the Ball Law, made final and conclusive: 

“Sec. 108. Unless within ten days after the 
filing of the commission’s determination any 
party to the complaint appeals therefrom to the 
Court of Appeals of the District of Columbia, 
the determination of the commission shall he 
final and conclusive .” 

It is therefore respectfully submitted that the appellant 
having invoked the jurisdiction of the Rent Commission 
(Rec., p. 8) and having failed to appeal from its decision 
when adverse to him, he is now estopped to assert 
any defense under the Ball Rent Law. 

2. From the statement of the case contained in ap¬ 
pellant’s brief it may be contended that the appellees 
are not entitled to an affirmance of the judgment of 
the Supreme Court of the District of Columbia in 
their favor, as the judgment of the Municipal Court 
was based solely upon the finding of the Rent Com¬ 
mission, which has since, by this court, been held un¬ 
constitutional and void. But as set forth in appellees 
corrected statement of the case, the judgment of the 
Municipal Court was based upon the testimony adduced 
by the appellees, plaintiffs therein, at the trial of the 
case in the Municipal Court as well as upon the finding 
of the Rent Commission. This the judgment of the 
Municipal Court will show (Rec., p. 5). 

But the judgment appealed from to this court is not 
the judgment of the Municipal Court but the judgment 
of the Supreme Court of the District of Columbia, where 
on appeals from the Municipal Court of the District 
of Columbia a trial is had de novo. Section 80 of the 
Code of Law for the District of Columbia provides as 
follows: 

“Sec. 80. On such appeal the circuit court 
shall, in a summary way, hear the case de 
novo. . . 


Appellees in their affidavit of merit under Rule 19 
of the Supreme Court set forth fully all of the facts 
entitling them to a judgment in their favor either 
within or without the Ball Rent Law (Rec., p. 8), 
and the appellant failing to file a sufficient affidavit 
of defense, the Supreme Court, upon motion of the 
appellees under Rule 19, entered a judgment in their 
favor, which it is respectfully submitted should be 
affirmed by this court. 

CHAPIN B. BAUMAN, 

Attorney for Appellees . 
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